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MM Docket 92-263 J

GTE Service Corporation ("GTE"), on behalf of its domestic telephone

operating companies and GTE Laboratories Incorporated, hereby opposes the

petitions for reconsideration submitted May 19, 1993 in the above-captioned

proceeding by the National Cable Television Association ("NCTA") and the

Coalition of Small System Operators. ("Coalition")1

In Reply Comments of January 26, 1993, GTE recognized the worth of the

NCTA's voluntary standards as service minimums but urged the Commission to

allow the standards to rise over time. In its Report and Order, FCC93-145,

released April 7, 1993 ("Order"), the agency adopted rules very like the NCTA

standards while allowing local franchising authorities to establish stricter,

different or lesser requirements if they chose.

Because Petitioners wish to restrict severely franchisors' ability to apply

higher or additional standards as local circumstances require, GTE opposes the

1 Collectively, "Petitioners." Notice of the FCC's receipt of the petitions was published in the
Federal Register of June 3, 1993,58 Fed.Reg.31521. -1Q.l.\\
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requested reconsiderations. GTE discussed the experience of its own telephone

companies in meeting higher customer service requirements than those found in

the NCTA voluntary standards. (Reply Comments, 3-4) It is confident that the

cable industry will be able to adjust to local variances from the FCC's rules, and

that specially burdened smaller operators will be treated fairly under the Order's

waiver process.

Both NCTA and the Coalition oppose imposition of customer service

standards outside the contractual process of franchising. Absent operator

agreement, the Coalition would not allow any such requirements for systems of

fewer than 1000 subscribers unless the franchisor could demonstrate a need to the

FCC's satisfaction, based on subscriber complaints or other evidence. (Petition, 9)

NCTA asserts that the only ways localities can adopt standards higher or different

than the FCC's are (1) by agreement with the cable operator, or (2) by enactment

of consumer protection laws of general applicability to all businesses similar to

cable television operation. (Petition, 2-3)

As set forth below, NCTA's arguments are not well-founded in law, while

the Coalition's claims for small-system relief can be met through the waiver

process.

Congress meant to target the cable industry,
and did not intend service standards

to depend on the operator's acquiescence.

NcrA's legal argument isolates a few words from the broader statutory

context. Section 632(b), 47 U.S.C.§552(b), orders the Commission to establish

standards by which cable operators "may fulfill" their customer service

requirements. In subsection (c)(2), the law states that enactment of general

standards under (b) would not prevent a cable operator and a franchisor from

"agreeing to customer service requirements that exceed" those in the FCC's rules.

To permit the franchisor to raise the standards unilaterally, NCTA asserts, fails
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to account for the quoted language because it doesn't allow the operator to fulfill

his obligations through the FCC rules, and it renders operator consent irrelevant.

But a second part of subsection (c)(2) does not depend on franchisor

operator agreement. It declares that municipal and state laws and regulations

may impose "customer service requirements that exceed the standards set by the

Commission under this section" and may adddress "matters not addressed" by the

Commission standards. NCTA attempts to explain this mandatory language by

saying it "can only be meant to refer to laws that are ienerally applicable to a

broad range of services and businesses." Otherwise, again, the operator

specifically would be precluded from fulfilling his obligations via the FCC rules

and his agreement to stricter rules would be meaningless. (Petition, 3, emphasis

in original)

NCTA's arguments are narrow and unpersuasive. There can be little doubt

that Congress wished to cure customer service failings in the cable industry in

particular. The pertinent legislative report in the House observed: "According to

Consumer Reports, consumers are less satisfied with their local cable system than

with any other type of service Consumer Reports has rated."2 There is nothing in

the above-quoted language from Section 632(c)(2) which restricts to laws of

general applicability the franchisor's authority to exceed FCC customer service

standards.

While it does not say so, NCTA may have been trying to wish back into

existence Section 632(c) as originally adopted in 1984, which used the term

"consumer protection law." The reality is that the 1992 Cable Act amended the

former provision by adding these quite specific words:

2 H.R.Rept.102-628, 102d Cong., 2d Sess., 35. Both Senate and House bills contained
customer service sections. Conferees from the two bodies chose the House language.
H.R.Rept,102-862, 102d Cong., 2d Sess., 79.
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require stricter standards as part of a franchise agreement
and to establish and enforce laws that impose more
strin~ent customer service reQuirements.4

When the NCTA's targeted phrase "may fulfill" is read in light of the

above, its intent is apparent. The FCC's minimum customer service standards

represent one means for the cable operator to fulfill its obligations, so long as the

franchisor chooses not to require more. Significantly, the phrase uses the

contingent "may," not the imperative "shall." When Congress meant to leave no

discretion, it chose the latter word in two places in subsection (b) to require the

FCC to establish standards of a certain minimum content. Above the minimum,

the operator and franchisor could negotiate or the franchisor could act

unilaterally.

Customer service standards may be revised
outside the franchise agreement without0107 Tc 1.86 0 Td
(a)Tj
0.
-0.01545 Tc 3.05wiStion
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enforce" without the former reference to initial franchising or renewal.5 The

removal of the franchise language from Section 632(a) means that Sections

626(c)(l)(A) and (B) must be read as independent and additive.

Under (c)(l)(A), the operator is to be judged at renewal by whether he has

"substantially complied with the material terms of the existing franchise."

Additionally, a franchisor may evaluate "the quality of the operator's service,

including signal quality, response to customer complaints, and billing practices."

Arguably, under the 1984 Act, service quality, including complaint response and

billing practices, could only have been measured in reference to the franchise.

But the removal of the franchise language from Section 632(a) in the 1992 Act's

amendments allows customer service requirements to be imposed outside the

franchise, and thus permits compliance to be measured independently of other

franchise obligations.

But this emphatically does not mean that the operator is stripped of the

protections of "reasonableness" which remain unchanged in Section 626(c) from

1984 to the present. That is, a franchisor is no freer now than in 1984 to impose

customer service requirements that were, or will be, unreasonable in relation to

past or future community needs. In short, customer service obligations imposed

in the middle of a franchise term can be reconciled with the operator's renewal

expectancy so long as they are reasonable in light of community needs and the

operator is given a reasonable period to live up to the new requirements.

5 This does not mean that customer service requirements cannot be placed in a franchise
agreement, but only that this is not the exclusive means by which they may be imposed.
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The waiver process for customer service
standards deserves a chance to prove its efficacy.

The Coalition's dismissal of waiver as a means of relief for small systems

burdened by FCC customer service standards is both peremptory (Petition, 4,

note 9) and premature. Petitioner takes little account of the Order's agreement

that 1,000 subscribers is an appropriate boundary between small systems and

larger ones, and of its generally encouraging tone. (~11 and note 18)

If small system service constraints are as obvious and costly as the

Coalition maintains, franchisors should prove sympathetic to waiver requests -

particularly since these will contain the local authority's views. If the operator

and the authority are united in the need for waiver, and if small-system

subscribers are as satisfied as the Coalition implies (Petition, 8) with the pre

existing tradeoff between service standards and rates, then it is unlikely that

waiver applications will face much opposition.

Rather than assume the worst, the Coalition's members and other smaller

systems should give the process of exception a chance to work.
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CONCLUSION

For the reasons discussed above, the Commission should deny the petitions

for reconsideration submitted by NCTA and the Coalition.

Respectfully submitted,
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